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= (HERE is nothing more 
_ is to be wiſh'd for, than 
\ F 2 G that the Fees for the cer- 

(e tain Buſineſs and known 
. Duty of Officers, in Courts 
of Juſtice, were ee. ned and ſtated, 


as far as the Nature of things will 
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It is ſomewhat furpriſing to Ga 
| der, that in the voluminous Treatiſes 
in the Law, on the various kinds of 
Rights, from thoſe of the Crown to 
the meaneſt Subject; the Rights to 
3 2 Fees 
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omitted, or no otherwiſe mentioned 
than in the general, and incidentally ; 


namely, That Offices are inflituted © 
not for their own ſakes, but for the 
Sake of the Suitors, without deſcend- _ 
ing particularly into the Right, or Me- 


rits of either hide. 


From this. Cauſe amongſt others) 


Errors and Diverſities have ariſen both _ 
in Opinion and Practice: I have there- 
fore often wiſh'd to have ſeen theſe 


Matters treated of by ſome able Hand ; 
but as n one hath hitherto ( believe) 


undertaken the Task, I have attemp- 
ted it. And if this Attempt (how 
imperfect ſoever it may be) ſhall 
prove uſeful to the Publick in gene- 
ral, or to ſuch of the Profeſſion in 


Fees of Office in the Courts of juſtice, 
and of Suitors and Officers with regard 
to thoſe Fees, ſhould be in a manner 
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particular, as are diſpoſed to employ _ 


their Thoughts on this Subject, my 
End will be fully anſwered. 


. Wy 


My Deſign i is to müder the Na- 


ture of Fees of Office in civil Cauſes; 
4 and the Rights of Suitors, to prevent 
7 ba any Fees, as well as the Right 


of Meer to their Fees. 


11 the Reader expects te meet with 


0 F any thing in ſupport of unjuſt or 


unreaſonable Fees, or in the leaſt diſ- 


reſpectful of Officers, or tending to 
leſſen their juſt and reaſonable Fees ; 
l Thope he will find himſelf diſappoint- 
cad. I ſhall endeavour to treat my 
: Subj ect with ſtrict Impartiality, and 


to avoid all Reflections. 


1 is a W Notion to "EY 
that the Queſtions about lawful and 


| reaſonable Fees, wholly depend on 


Mens different Sentiments of what 
is lawful, and reaſonable in theſe 
Matters, which honeſt and well-mean- 
ing Men may fee in different Lights; 
FA this Suppoſition has, I am per- 


ſuaded, — 
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( viii ) 
ſuaded, averted the T houghts of many | 
from this Subject. 


15 If 1 can make it appear, that the q 7 
Right to Fees of Office in Courts of 7: 


Juſtice muſt depend on the Nature of 


Things, or (in other words) upon the fl 
Relation between Suitors and Officers; 


and the End for which Offcers muſt 


be ſuppoſed to have been inſtituted ; 
many Dithculties, and Miſapprehen- 3 
fions will (I imagine) be thereby re- 


moved. 


If the Law at preſent did not 


vary from what it was in ancient 


Times, as to Fees which have been 


eſtabliſhed by Uſage for many Years 


_ paſt, (and are in themſelves lawful 
and reaſonable, tho exceeding ancient 
Tables or Records) terrible and cruel 


might be the Conſequences ; but I 


hope it will appear, there noch no 


frightful Apprehenſions of ſuch Con- 


ſequences. 


Fr 


Whether 


ny 2 ET; 

= "yrpether the. Bang as « to 2jhe Ri; he 
of Officers to their Offices; is in any, 
and what reſpect changed from what 
it anciently was, ſis a Point I ſhall 
not concern m. yſelf with; much leſs 
he "ſhall . u with the Rights of 
rs; Authority and Juriſdiction i in any of 
uſt theſe Matters. A ſufficient Knowledge 
d of what I propoſe to treat of, may, 
n- as I apprehend, be attained, without 


e- | entring on any of theſe Points. 5 


— All I can ſay * the Trentife- bs - 
ot that it is the Fruit of ſome Inquiry 
nt f and Obſervation; and ſuch as it is, 
Il I offer it to the Conſideration of the 
| Publick, in hopes it may have this 
5 Le effect, at leaſt to produce one 
more perfect and correct. I am ſen- 
; | Gble, there may be many Defects in 
the Performance, but do affure the 
Reader, I do not wiſh, that any Notion, 
— Poſition, or Argument he will meet 
+. with, may be received further than 
er — 
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Equity. Any Errors I may have com- 
mitted; either in Law or otherwiſe, 


all proper Allowances; and if he 
will generouſly vouchſafe to correct 


__ the favour. 


they. are founded in Truth and 


Ra urely involuntary „and therefore | 
hope the candid Reader will make 


thoſe Errors, I ſhall gratefully acknow- 


;y 3 — 2 E * we n r . 


| INTRODUCTION. 


EN oniideri Fes of Office, a dif- 
ference is to be made between the 
> Right to Fees, and the Quantum 

of Fees; and if theſe are carefully 

; * giſtinguiſh'd, it will, I conceive, remove my 

= Difficulties about them. 

As for the Right to Fees, or the Right of 
: preventing them, I have no ſcruple in laying 

: down this as a Maxim, That the Reaſon of 

: Things 1s the Foundation of all Right ; and 

I hope it will throughout appear, that the 

Right in Law, and Reaſon, in either of theſe 

3 | Caſes, is, and muſt be, the ſame at all times. 

1 About the Quantum, and the Particulars or 

7 {tems of Fees, which in their own nature are 
variable in different Times and Circumſtan- 

ces, and as the Methods and Manner of 

1 1 Buſineſs vary and alter; wiſe and honeſt, Men 

AR L may be allow'd to differ, if they are not 
fixed by ſome Rules or Laws. What thoſe 

| Rules or Laws are, will be ſhown hereafter, 
B 5 when 
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This is a 
In itſelf, 


6 


when I come to conſider particularly Fees, 


lawful and reaſonable, and the difference be- 


tween them. 
The Rights of Seinen ag Officers are 


mutual: and as in all mutual Rights, one 
muſt precede the other, the main Queſtion, 


and the Hinge upon which almoſt all other 


Difficulties turn, 1s, which of theſe two 


| Rights is to be prefer d as the antecedent. —— 
Queſtion of very great importance 


and in ſettling almoſt all other 
Queſtions; ; but 1 apprevend of no great dif- 


_ ficulty. 


I propoſe to: conſider the legal Presence ; 
and the Propoſitions I would lay fdown, and 
hope to make good, are, 17570 


Prop. 1. That the Right of the Sub ect, 


(before a · Suit commenced) and of the * 
(afterwards) 20 prevent Fees of Office, is an an- 
tecedent Right to that of Officers to their Fees. 


Prop, 2. That the Performance of every 


Act of Office for which a Fee ariſes from the 


Suitors (except in criminal Caſes, or for Crimes 


puniſhable by Civil Courts) depends on the 


Right and Pleaſure of the Suitors, in requiring 
or directing that Performance. 


Prop. 3. That Officers, upon performing | 
the Duty 


or Buſineſs of their Offices, at the 
Requeſt, or by the Direction of the Suitors, 


have at all times a natural Right to a Recom- 


pence or Reward for their Duty. 
In 


. * ** r — — 
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1 | en? to prove, and make 


630 


In the firſt of the enſuing Chapters, I ſhall 


good theſe 
© Propoſitions in Law, from the Relation be- 
' tween Suitors and Officers, from the Reaſon 


and Nature of Things, and from Facts as 
9 n are legal Arguments. 


n the ſecond Chapter, I ſhall contideri ſome 


Matters particularly Lars th to Officers and 
Suitors. 


And in the chird Chapter I ſhall conſider 


and explain the Nature of Fees of Office, and 

the Law both ancient and modern with re- 

; gard to e al and reafonable Fees ; 

treat of fuck Fees as are N and abſolutely 
unreaſonable. 


and ſhall 


But before I enter on lei of theſe things, 


it will be neceſſary to explain fome Terms I 
| ſhall have frequent occaſion to uſe, and to 
caution againſt any miſtake in the uſe of 
others. 


The Terms of Suitors and Officers I ſhall 


: conſider 1 in a very large extent, ſo as by Suitors 
to take in not only Plaintiffs and Defendants, 
but Relators, 
Committees, Legatces, Credttors, Buyers and 
Hellers of Eſtates, 


any concern in Suits, or Matters depending in 


Prochein-Amys, Guardians, 


and all 8 who have 


Courts of Juſtice, and their Council, Attor- 
| nies, Sollicitors, and Agents. And by O 


cers, to include generally all Ranks and De- 
grees of ſuch as are Miniſterial, 


| Deputies, Miniſters, Clerks, and Under-Clerks, 


and their 


B 2 without. 
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without diſtinction: and as I uſe theſe Terms 
as Terms of Art, I hope therein to give no 
offence. 

The Term of the Subj ect will be frequently 
mentioned by way of diſtintion from Suitors, 
to denote every one .of his Majeſty's Subjects 
who have a Right to be, but are not be- 


come, Suitors. 
By Fees, wherever it is uſed, is only and 
always meant ſuch Fees of Office in Courts of 


Juſtice as the Suitors are concern'd in, ſo as 


to exclude all Sallaries or Rewards annex'd to 

Offices, of what nature ſoever, in which 

Suitors are unconcerned. 

The Term of the Requeſt or Direction of 

the Suitors will often occur, whereby is meant 
not only their actual Requeſt, or Direction, 
but their virtual or implied Requeſt, or Direc- 
tion on the Motion, Application, or Proſecu- 
tion of their Council, _Attormes, Sollicitors, or 


Agents on their behalf. 
The Term of preventing Fees, will * 


| ly be uſed, as a Term of Art, and for bre- 


vity : but as it may bear a popular or harſh 


Conſtruction, contrary to my real Intention 
either way, I would be underſtood thereby 
always to mean (where it is not ſo expreſs d) 

ſuch a Prevention of the Performance of Acts 


of jc, (whereon Fees ariſe) as Suitors can 
juſtly prevent, either by not requeſting ſuch 
er formance, or by rendri ng the ſame unne- 


ceſary.. 


The 
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| * the Ri ght to the Duty 
Court of] Alice, is a Benefit and Privilege. 


65) 
The Exception before made of criminal 


L Caſes, or. Crimes puniſhable in Civil Courts, 
js to be carried throughout the whole of what 


The Rights of Officers to their Fees 


follows. 


zn theſe caſes being built on another F ounda- 
tion, and on Reaſons differing from ſuch as ariſe 


tween Suitors and Officers, and are there- 


fore ſuch, as T ſhall in no wiſe meddle with. 


I will cloſe this e by obſerving, 


that whoever turns his Thoughts to this Sub- 
; 8 will immediately perceive, 


That the Right to 8 a Suitor, : 
of Officers in a 


2dly, That the Buſineſs and Duty of 22 


cers is an Employment of Truſt, Skill, and 
Labour, more or leſs, and advantageous to 
the Suitors. 


3dly, That Suitors know their own Inte- 


reſt and Advantage better than Officers. 


4thly, That Officers know their own ny 


ö . than Suitors. 


CHAP. 
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Al 


Defendant, or Suitor and Officer, 


3 H A P. I | = * 

The general Propoſitions proved from þ4 
* Relation between Suitors and 
Officers; and from Fact. | 


— HAT the Right of the 
£7 


Subject, (before a Suit com- 


| # 850 menced) and of the Suitor 


_ SP (attcrwards) to prevent Fees 
of Office, 1s an antecedent REN to that of 
Officers to their Fees. 


Suitors EY Officers are relative to each 


other; and as they have a mutual Benefit, fo 


they hve a mutual Dependance on each other, 


as to the Properties and Eſtates of the one, 


and the Recompence and Reward of the other. 
The Relation between Suitors and Officers 
is a /egal Relation, created and formed by 


the Law, which (if I miſtake not) knows of 
no other Relations, than thoſe of its own 
Creation. | 


If Father and IH are the Plaintiff and 
the Law 


——_— — * 


n j Ion oem ep - 


knows | 


the 


Om 


rt 


Fees 
it of 


each 
t, ſo 
ther, 
one, 
her. 
ACers 
| by 
s of 
own 
and 
LAW 


OS | 


5 : Officers in Courts of Juſtice, 
of the thing, 


taking away this Suppoſition, 


tion. 


1 


legal Relation, 


(7) 
ows not the natural, but the 


2 4s Plaintiff or Defendant, Suitor or Officer. 
Authors who have wrote on the Subject of 


Relations, (at leaſt the few I have read and 
ke on the Subject) lay the Foundation of 
$11 Relations ir, either (I.) on Com- 
1 "1 1 Nature or Reaſon, or on actual Agree- 
1 : Or, (2.) on ſome Benefit hoped for, 


I r . The Difference between theſe 


wo ſeems to be only in Expreſſion ; or (if 
there be any farther difference) the former 


ſeems to refer to the Duty, and the latter to 


the Advantages of the Relation. For all 


agree, the Duties and Benefits ate reciprocal, 
equally obliging each Party; and likewiſe 
agree, that the Relation either way is antece- 
dent to all Laws; and that there is no ſuch 
thing in nature as for one Man to require a 
Service, or Duty from another, without be- 
J ing obliged to do him ſome Good in return. 


The Original and Inſtitution of Offices, and 
in the nature 
muſt be ſuppoſed to have been 
for the Good and Benefit of ſuch Subjects as 
ſhould become Suitors in thoſe > Bas, For 
there never 
would or could have been ſuch an Inſtitu- 


From hence it is ſelf- evident; that Se1tors 


have the antecedent Right in gare to the 
5 Duty 
this antecedent Right to ſuch Duty, * be 
ſhewn preſently. In 


of Officers; and that they have Ig 


187] 1 
In order to ſee which of the two Rights 
is the primary and antecedent, the Caſe on 
both ſides muſt be fairly and impartiall con- 
ſidered. l 
Let it on the one hand be Send dere that 
altho' a Suit at Law may, in ſome advah- bl 
tageous Circumſtances on the ſide of the 
Suitor, not be reckoned a Calamity ; yet it 28 
is always, and in all Circumſtances, and to 1 
all Perſons, more or leſs undefirable. And 
by the Laws of Natur and Reaſon, every 
one has a Right to prevent this, as well as 
every other misfortune. 7 
Bn the other hand, let it likewiſe be con- 
| ſidered, that for the Relief and Service, De- A 
"fence and Protection of the Suitors, not only 
great Truſt and Confidence, but great La- 
bour and Attendance, Knowledge and Abi- 
lity are required in many Officers; and by +» 
the ſame Law of Reaſon, Perſons ſo qualified 
| ſhould have a ſuitable Recompence for their 


Duty and Service; which Recompence our * - 
Laws have made to be ſtated and known | 79 
Fees. Jr ; 


If theſe Circumſtances and Rights are fairly 13 
put together, it muſt be obvious to every 
Capacity, that the Subject's Right of preven- 
ting ſuch Acts of Office, (whereon Fees ariſe) | 
is the primary and antecedent Right; and 11 
that the Right of Officers to their Fees is ſub- 
ſequent and dependent on the Right of the 
e and that in reaſon the Right of the A, 

Subject 


on- 


hat 
An- 
the 
t it 


hte % abject is to be perferred, it being by no 


em unequal, to prefer an antecedent to a ſub- 


agreeable to Reaſon, 
Drder of Nature : 
| beſt Authority 


ALL PosITive Laws. 


: 32. The Caſe of Taniftry. 


S 2 70 REASON 1s 


{IMMUTABLE. 


DER AND COURSE OF NATURE. 
II. 4.92. 4. 197. b. 


9 


ſequent Right, tho it would be fo vice versd. 

7 py the Right of the Subject to prevent 
Foes; and of "Officers to their Fees ; and the 
Dependance of the latter on the former is 
and the Courſe and 
0 if Law-Books of 0 
may be credited, they a 


therefore good in Law, becauſe founded on 1 


thoſe Maxims or fundamental Principles of 


aw, which are allowed to be ſo ſure and 


fix d, that they are not to be diſputed, but 


to be taken for granted in all applicable Caſes. 


As ſuch Maxims or Principles then can be 


produced, they need only be mentioned; 


8 namely, 


8 THE LAW Of Damon IS ABOVE 
Davis's Reports, Jt . 


3 NOTHING THAT 18 CONTRARY 
CONSONANT 70 Law. 


11 Inſt. 56.6. g7. 6. 


THAT THE RIGHTS OF * NATURE ARE 


7 Rep. 12, 13. 


THAT THE Law RESPECTS THE OR- 


.. 


Prop. II. That the Performance of every 


Act of Office for which Fees ariſe from the 


O 12 uitors, 8 


( 10 ) Jon 
Suitors, (except in criminal Caſes, or for Rig 
Crimes puniſhable in Civil Courts) depends dure 
on the Right and Pleaſure of the Switors, in Per! 
requeſting or directing that Performance. | 


This directly follows from the T ruth and 
Reaſoning of the former Propoſition, and is 
built on the Relation and Dependance be- 
tween Suitors and Officers : and in further 
ſupport of this Propoſition, I need only ſub- 
* theſe three Poſtulata. F 
That Acts of Office are nothing elſe 
; ba the Performance by Officers, of ſuch re- 
_ gular and requiſite Acts, on behalf of the 
Suitors, as are proper, and allowed in com- Y 
mencing, proſecuting, and TY their ® 
Actions or Suits. 

| 2dly, That the Right of commencing, pro- 
ſecuting, or defending Actions or Suits, is 
wholly in the Subject or Sor, which they 4 

may exerciſe or not, at pleaſure. Y 
Actions and Suits in modern Language, are 
only different Terms of Art for Conteſts be- 
tween Siitors in different Courts. And my 
Lord Coke, from Bracton, a Writer of great 
Antiquity and Eminence in the Law, thus 
defines an Action at Law, AcT IO nibil aliud 
_eft quam Jus PROSEQUENDI in Fudicium quod | 1 
alicui debetur. I Inſt. 285. ; 
Zach, That wherever an Act, or the Per- 
formance of an Act, to which a Reward or 
Benefit is annext, or of right belongs, depends 

= on 


ends 
„ in 


and 
d 18 
be- 
ther 
ſub- 


elſe 
re- 


the 


(11) 


Jon the Right or Pleaſure of another ; that 
for Right muſt be firſt exerciſed, and that Plea- 
ſure ſome way ſignified, to authorize the 


Performance of ſuch Act, to which ſuch Re- 


ward or Benefit is annext, or of right belongs. 


I would here barely remark on both the 


breche Propoſitions, that very many would 
pe the Inconveniencies and Abſurdities which 
Truſt follow, if they were not true. Many 


of theſe cannot but preſent themſelves to 
every Reader; but the moſt material (which 


poſſibly may not readily occur to every Rea- 
der) is, that the contrary Poſitions do at once 


} abſolutely and totally deſtroy the ſingle and 


IJ 
9 furds, are univerſally allow'd to be legal Ar- 


| 
£ * 


whole Dependance of Officers on Suitors, as 
will be evident to any one, who will be at 
the ſmall pains of inverting the Propoſitions. 


And Arguments ab Inconvenienti, and ex ab- 


4 1 n 


Prop. II. That Officers, upon 8 


6 the Duty or Buſineſs of their Office, at the 


0 


Requeſt, or by the Direction of the Suitors, 


have at all times a natural Right to a Re- 
' compence, or Reward for their Duty. 


This is . for nothing is more 
certain, than that if Suitors have a Right to the 


Duty af Officers, they will have a Right to 


their Recompence, or Fees from the Suitors; 
becauſe no one can require any thing as a 


1 Duty 


612) 


Duty from another, to whom he does not 


owe ſomething by way of Duty. 


And the Laws having limited this Recom— 1 


pence to Fees, which are in their own Na- 
ture various, in different Times and Circum- 
ſtances; and theſe Fees being (as will here- 
after appear) partly legal, and partly reaſon- 
able, Officers have therefore, on performing 
the Duty of their Offices, a legal Right to 


ſuch Fees as are legal, and an equitable Right 2k 


to ſuch as are reaſonable. 


In the Method I have ſet out, 1 EY this 


to be the proper place to prove, that the an- 4 
tecedent Right of Suitors to the Duty of 
Officers is a legal Right. I apprehend I have 


ſhown, they have the primary Right from 
the Nature and Inſtitution of Officers; and if 
the foregoing Maxim or Principle be Law, 
That the Rights of Nature are immutable, and 


that the Law reſpects the Order and Courſe of 


Nature; it will then be evident, that ſuch 
Antecedence is a legal Right. And here 1 


would obſerve, that © nothing is plainer from 


the whole Frame and Tenor of our Laws, 
than that Suitors, in common with every 
Subject of the Kingdom, have a Birth- 
right and Inheritance in their Rights, and 
in the Laws of the Land.“ And this will 
clearly appear to any one, who will conſider 
the Arguments and Conceſſions of the learned 


Managers, and Councel, in Dr. Sacheverell's 


Trial. 
1 


Ss. 
hart 58 ar Y 9 * 
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proceed next to ſhew from Fact, that 


every Fee of Office (except in criminal Caſes, 
or for Crimes puniſhable by Civil Courts) 


[ epends on the Exerciſe of the Suitors Right; 


and that no ſuch Fee can ariſe, but upon the 
4 ficer's performing the Duty, or Buſineſs of 
Sis Office, by the Direction or Requeſt of the 
Fuitors, or on their behalf. Ex facto Jus ori- 
„. i Inſt. 226. bv. 

The Truth of this Fact I ſhall endeavour 


to prove by Inſtances or Examples of two 


1 
, 


Kinds; the firſt of which, ſhall be of ſuch 


Fees as ariſe on the Commencement of a 


Suit, both in the Courts of Law and Equity ; 


and the other, of ſuch Fees as ariſe in the 


Proſecution or Defence of a Suit in Equity, 


after the Commencement. : 


7 Firſt, Of the Fees which ariſe on the Com- 
mencement of a Suit, in a Court of Law, or 


It is the Right of the Subje& to commence 


* Suit at Law, or in Equity ; and if he would 
exerciſe this Right in a Court of Law, he 
muſt take out, or beſpeak a Writ from the 
proper Officer: If in a Court of Equity, he 
muſt deliver a Bill to be filed, with a proper 
YOjicer ; and upon the Officer's performing 


to his Fee ariſes; e.g. If in a Court of Law, 


he Duty or Butineſs of his Office, the Right 


the Fee for the Writ ; and if in a Court of 


Egquity, the Fee for filing the Bill. 


* 


þ —— Theſe 


mt 2 ů * 521 
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ſecution, or Defence of a Suit in Equity f 


ſorts: 


be performed by Officers after the Hearing. 


614) 3 
Theſe are the firſt Fees of Office that can 
poſſibly ariſe ; and all other, and future Feen of tl 


in other Offices, have the like Dependance 


Cau! 

and Commencement. = oy 
And the Fees, in both Caſes, appear mani- T 
feſtly to depend upon the Exerciſe of the ry 


Suitor's Right; namely, upon the Officers & 


Performance of the Duty of his Office, on hheſ 
the Requeſt, or by Direction of the Suitor. ire 


The Officer at Law cannot exerciſe hi * 
Office by granting a Writ, unleſs the ſame Hes 
is required by the Suitor: Nor can the O In, 


ficer in Equity exerciſe his Office by filing a: Ine 
Bill, unleſs the ſame is delivered to him "2 ny 


the Suitor; or in other words, neither can 3 

exerciſe their Right, unleſs required by che 4 

 Suitor. are 
Secondly, Of ſuch Fees as ariſe in the pro- + as 


after the Commencement. Theſe are of two 


in t 


1/t, Such as ariſe before, and at the Hear. 
ing. 5 'J 
2dly, Such as ariſe on Matters ed toll peer 
1/t, Of ſuch Fees as ariſe after the Com- Peg 
mencement of a Suit in Equity, before, and ing. 
at the Hearing. 1 
If both ſides are in earneſt, and would Zenu 
fave all unneceſſary Expences, theſe Acts of 
of Office following are neceſſary and unavoid- by 
able; viz. (1.) An Appearance. (2.) "Y of 
| | O Jin e 
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185 
3 
bs. 
3 
1 
BE 


can ( 15 ) 
Feel I pf the Pleadings. (3.) Setting down the 


ance Cauſe. (4.) The proper Officers attending 
Te Hearing. (5.) The Order on Hearing. 


ani. b Theſe are Ad of Office abſolutely neceſ- 
the ary in all Cauſes heard, and where a Decree 
cer's 14 Is made, and deſigned to be purſued ; and 
on heſe Acts depend on the Suitors requiring, or 
tor. Virecting the ſame in every inſtance. They 
1 ay, if they can ſo agree, not only ſtop the 
ſame E Jearing, but prevent the firſt, ſecond, and fo 
97 pn, to the laſt of theſe Acts, and conſequently 5 
g 4 the Fees ariſing on each of them, without 
1 by ny Injury to the Rights of any Officer. 
can 2 I have here deſignedly omitted every un- 
the neceſſary Act of Office, which Suitors, who 
3 are under no Diſabilities, and are agreed! in 
pro- I 8 and would hear their Cauſe, may pre- 
uity, t; as Subpœnas, Attachments, Affidavits, 


two . Witneſſes, and many others; in 
which Caſes, the particular Officers concerned 
Jear- in theſe Matters, can no more complain of 
18 Injury in their Rights, than if there had 
d to been no Suit at all commenced. 
8. 


23 2dly, Of ſuch Fees as ariſe on Matters 4 


—_ 4 Freed to be performed by Officers after Hear- 
an 
: Tt would be as endleſs, as e ee to 
ould enumerate all ſuch Matters, as on the Variety 
Acts of Buſineſs may be directed to be performed 
void- by particular Officers, by Decrees, or Orders 
opies of Courts of Equity. I ſhall inſtance only 
of $'n a few that ariſe on Orders on Hearing. 


1. 
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616) | 
For computing Intereſt, and taxing 


2. For Sales of Eſtates. 
3. For taking Accounts; and in order 


thereto, for the Parties to produce Books . 
and Accounts, and to be examined on Inter- 


rogatories before the Officer. 


How abſolutely and expreſſly ſoever theſe, 


or any other Matters may ſeem to be direc- Þ 


ted to be performed by Officers, they are 6 
all in favour of the Suitors; and as much &$ 
depend on their Right in proſecuting, or re- 


quiring the Performance of them, as any of E 


the former. I 
No one will fay, that any . unleſs 


required by the Sitors, can do any one of . 


theſe Acts of Office, which he is directed to 


do, per ſe, or virtute Officii, merely. 


If the Suitors are of Age, and under no 


Impediment by Lunacy, Infancy, &c. they 4 


may wave, compound, or releaſe all, or any 
of theſe Directions, as they can agree among; 


_ themſelves ; or whether under any of theſe 
Impediments or not, they may forbear pro- 
ſecuting any of theſe Directions: And either 


of theſe Ways prevents the Performance of 


theſe Acts, and of conſequence the Fees ari- 


ſing from ſuch Performance, without any In- 8 
jury or Injuſtice in the leaf. 3 


I might here add, as I could caſily ſhow, 


That the firſt Acts in each of theſe Inſtances 4 


are to be perfor med by the Suitors themſelves; 
but 


Fave others, and what? . 
The . is in itſelf of conſequence, 
and not w 5 

> Before I enter into it, I would obſerve in 


when drawn. 


447 


Put as the other Facts are ſo well known, and 
(will be, I preſume) unconteſted, and, as 1 


prehend, they are ſufficient to make good 
e general Propoſitions; I would here cloſe 


this Chapter, were there not an Objection 
or Queſtion, which has, or may be made, 


in Matters directed by Orders of Court, where 


Infants, Lunaticks,@c. are concerned; namely, 
"whether in /uch Caules, if the Suitors would 


L 4 
en: 


roſecute ſome of theſe Directions, they can 


olly clear of difficulty. 


general, That altho' in particular Caſes and 


Circumſtances, ſome Difficulties will unavoid- 
ably ariſe; yet by all the fair and allowed 
Rules of Interpretation, difficult Caſes are 
to be explained by plain ones, and not plain 


ones made doubtful by ſuch as are difficult. 


Nav it will not be controverted, but that 


in theſe, as well as other Cauſes, the Suitors 
can prevent the Officer's performing the whole 
af every Direction, either by not drawing the 
Decree or Order, or not proſecuting the fame 


However, no one that is impartial, and 


acquainted with the nature of theſe things, 
will affirm, on the one hand, That if the 
Suitors, in Cauſes of this fort, would proſe- 
cute /me, that therefore they muſt proſecute 
all the reſt of the Directions: Or, on the 


D . 


5 -=> — _ ** — = 2 -— : : - — «1 LED * * " 
. ˙ AA Wy C oor SIT Ire ROT 


= = - 
"> 5, - 


— — = _— 


. ͤ ———. — — ng 


> == — E = == = 


== 2X WILO 


4 — 
— > 3 
— — 


rr 


2 I. O_ —_ 


— = 


<= — —— - — & wy wy. 
> : a MR_ESH Cu,” M1” TT ._c_A.TTDCD.. 


other hand, That in theſe Cauſes the Officer ® 


| true. 


general Rules, what Directions, in Cauſes of 


Nature, conditional. All Directions for Sale 
of Eſtates, and for taking Accounts of Aſſets, It! 
are ſo, being always for ſome expreſs end, 
whether Infancy, Sc. be in the caſe, or not. 


pay the Debt: Or if an Executor, in truſt 
for an Infant, is directed to account for Aſ- 


_ ceaſe of courſe, when Infants are concerned, 


( 18 ) 


is to do ſuch Matters only as the Suitors re- ;: 
quire or proſecute, and 79 other ; for nei- 
ther of theſe Propoſitions is unexceptionably 


The truth is, it is not poſſible to lay down 5 


this fort may, or may not, be diſpenſed with 
in all Caſes. 
Some of ſuch Directions are, in their own 


If an Infant's Eſtate is decreed to be ſold F 
for Payment of a Debt, and the Truſtee, 7; 
or any other on behalf of the Infant, will 7 


ſets, and will either pay the Debt, or admit 
Aſſets: In either of theſe Caſes, the End be- wx 
ing anſwered, the Directions for that End ane 


as well as when they are not. 3 
Further, many Directions may be, and 1 
commonly are diſpenſed with, ſuch as Ex- my 


amining on Interrogatories, and Producing of the 


Books and Writings. Theſe are uſually and if 
neceſſarily directed in all matters of Account, ma 
becauſe it cannot be known before band, be 
what occaſion there may be for the uſe of his 
them: But it does by no means follow, that 

they 


1Cl- 


1 Directions. 
ries is more frequent, than the Producing of - - 


FT ruſtees for Minors decline acting, &c. 
epting theſe, and ſome 


JF oh; t, ought to be done. 
depends not only upon the Skill, Judgment, 
and Integrity of the Officer, and of thoſe 
1 concerned for the Suitors; but on the Tem- 


(19) 
they are to be performed merely from the 
The Examining on Interrogato- 


Books and Papers: T he latter is not often 


neceſſary, but in Cauſes of great Fraud and 


onfuſion, or of great Calamity, as where 
Fx... 
particular Caſes of 
High Truſt and Value, the Producing of Books 
4 and Writings are ſeldom neceſſary or required, 


but by Men of Contention. 


The beſt Anſwer I can give to the Objec- 


1 tion upon the whole, is, that in all Cauſes 
7 | here Infants, &c, are concerned, and the 
S!uitors of one fide or other would proſecute 
| ae Decree, or any of the Directions there- 


; then whatever is required, and neceſſary, 
And here much 


per and Diſpoſition of the Suitors themſelves, 
and the Nature and Circumſtances, Plainneſs N 
and Intricacy of the Caſe and Facts. The 
Power of the Officer, and the Truſt repoſed 


in him is very conſiderable. I will prevent 


- myſelf from entring into any Queſtion about 


the Extent of his Power, by admitting, that 
F if the Svitors require the Officer's Perfor- 
* mance of one or more Matters, directed to 
be done by him; and the Officer thinks in 
| his own Judgment, he cannot fairly and re- 
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620) 
gularly do what is ſo required, without doing 
ſomewhat more, or further; he does igt, 
and his Duty, in refuſing to do barely what 
the Suitor requires, though he ſhould be miſ@ * 
taken in his Judgment. But I will ſuppoſe, 
no Gfficer ever did, or will give, for the rea- 
ſon of his Refuſal, that he may by doing 
what is ſo required, prevent other Fees to 
himſelf, which is the Suitor's Right to pre- 
vent, if it lawfully and regularly can be. 

To draw to a cloſe of this Chapter; in 
which, I imagine, I have proved, That the -# 


Right of Officers to their Fees is wholly de- 4 


pendent on the Suitors, and on the Exerciſe 
of their Right; that the Preference of the 


one, and the Dependance of the other's 4 


Rights, is founded in the Nature of things, | 
and on the firſt Principles of Reaſon, and 
Law, and is true in fact: And though Dif- 


ficulties and Objections cannot but ariſe in 1 
particular Caſes, yet fundamental Principles, 


grounded in the Nature and Reaſon of Things, s 
and Fats, are ſtubborn things, and will ne- 


ver yield, tho' they may in Particular Caſes 
be obſcured. | 


If the general Propoſitions are proved and 
eſtabliſhed on ſuch Principles, they will be 
ſure and fafe Rules of interpreting all difficult 
Caſes: For to uſe the Words of a very learned 
Author, J a general and perpetual Rule can 
be e's in any degree uncertain, by the Diffi- © 
| ny of applying it to any particular Caſe, 


there 


f ( 21 ) 
g ere can never be ny certainty of the 
s, | ee F any Rule, o 3 whatſo- 


at ever 

f- 2 

e, 

a- 

ng 

e- C H A = 6 

in Matters relating to Suitors, and Of. 
he # ficers, and their mutual Rights, 
= and . 

the 5 5 
er's HAT has been hitherto faid in the 
gs, former Chapter, as to the Rights of 
and Suitors and Officers, extends only to Fees ; 
Dif- jn other reſpects, great is the Dependance of 
in Suitors as to their Eſtates and Properties, 
ples, Mot only on the Integrity and Ability, but on 
gs, the Power, Time, and Diligence of Officers. 
75 And though I decline meddling with the 
ales 


Rights of Officers to their Office, and their 
Power in particular Cafes ; I will, however, 
and lay down one Maxim as to Officers, without 
be = exception ; namely, 

icult That every Officer of a Court of Juſtice, 

ned in the due execution of his Office, is Superior 
can to every other Perſon in the World. 

% | From this unerring and ſilent Maxim, 

ſcarce ever to be mentioned, but always to 


be 


( 22 ) 


be ſuppoſed by Suitors and Officers, no ill con- 
ſequence can poſſibly enſue; and if duly at-. 
tended to, it will effectually prevent the Officer's + 


giving or receiving any unbecoming 'Treat- 
ment in the Execution of his Office. | A 
On this Principle is founded all that Truſt 


and Confidence neceſſarily repoſed in Officers, 


(in aid of Courts of Juſtice) for the Service 
and Eaſe of the Suitors. And it is on this 
Suppolition, that Officers are preſumed to do ® 
what is juſt and right, if the contrary does f 
not appear. | 

I have already, in the precedent Chapter, 
took notice in the general, of the Right of 


Officers to their Fees, as a Recompence for 
their Service and Trouble, ſuitable to their 
Service and Truſt ; I will here add, that n 
ficers duly qualified for, and who duly exe- 


cute their Offices, ought not only in a weal- * 
thy Nation to be generouſly rewarded ; but 
that it is for the Intereſt and Benefit of the 
Sieitors it ſhould be ſo: And as I doubt not, 
20 every Man of Senſe and Knowledge f 


the World, who would do as he would be 


done by, will admit this; ſo ſhall I not go 
about to prove it to thoſe, who think other- 
wile, - 3 
Offcers for the recovering, or ther for the 
immediate ſecuring and payment of their 
juit Fees, have great Privileges, and are armed 
with great and neceſſary Powers above moſt 


others: Such of them as have Eſtates for 


- i their 


on- 3 


( 2g )- 


at- | Their Lives in their Offices of Forty Shillings 
ers N * year, have a Freehold in their Places, and 
at- As {ach are allowed to vote in Elections; theſe 
and many more Privileges I readily allow : 
oſt But, on the other hand, I hope it will be 
rs Allowed, that the Suitors, as well as every 
ice other Subject, have a Birth-right and Inheri- 
this tance in their Rights, and in the Laws of 
do the Land; and that the Suitors have the pri- 
loes 3 ary and antecedent Right, it being indeed 
| F no Service or Benefit in the leaſt to place 
ter any Right in a higher degree, than the Laws 
of of Nature, and of the Land, have thought 
for prop 5 ack 
\eir 28 To do equal juſtice to my Subject before 
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as Officers have particular Privileges and Pow- 
ers above others, ſo many of them are ſub- 
Jet to ſome particular Hardſhips, in ſome. 
cafes, which no others of any Profeſſion or 
"Buſineſs are liable to. 


XC 


eal- 


but 


the 
Ot. 
01 that (in Offices, 


particular Inſtances of Buſineſs) it ſometimes 


happens, that Officers, after they have gone 


be 


go 


zer- 


the 


leir 


ned 
joſt 
for 


heir 


cloſe this Chapter, 


I would obſerve, that 


I ſhall only obſerve, 


Where Fees are limited to 


thro' the greateſt, and very near the whole 


of their Trouble, by the Suztors agreeing the 

Matters in difference among themſelves, by 
Deaths, 
from intirely finiſhing their Buſineſs, and of 
courſe from the moſt profitable part of their 
2 Pains and Labour, 


and other Accidents, are prevented 
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CHA P. III. = 
An Inquiry into the Mature and Pro- 
 ferties of legal Fees, ancient and 
modern 3 of reaſonable Fees ; and y 
of Fees in themſelves irrational. 


A LTHO' Fees of Office in ſome inſtan- 
ces reſemble other Fees, yet there is 
More or Leſs, or in ſome particular inſtances, 4 
a difterence between them, and all other Fees 
whatever. 


Legal Fees of Ofjice may, I think, be thus f 


defined; viz. They are ſo much in Quantum, 


and in ſuch particular Inſtances, and no other, 
as an Officer in a Court of Juſtice is allowed, 
and has by Law, a Right to take in Recom- 
pence and Satisfaction for his Trouble, and 
Pains in the Execution of his Ofice. 

As Officers, and their Buſineſs, are to be 
ſuppoſed well known; fo likewiſe are, or 
ought their Fees to be ſtated and well known, © 


which are not to be diſputed by the Suizor, . la 


nor exceeded by the Officer ; but accepted as 
an adequate Recompence, and Satisfaction 
8 upon 


SYY 


Fa 


performed; 
FJome Inſtances, and Branches of the Buſineſs | 
Þoly ; and the Officers are reſtrained from any 
ther Fees, and reaſonably ; 
Pence is adequate to the whole of the Officer 8 


*Office, Duty, or Service. 
is adequate to the Duty performed, is not the 
queſtion here; there may be, and reaſonably, 
(as juſt before obſerved) ſome Duty, or Buſineſs 
of Office, to which there belongs no particular 
leg al Fee. 
1 5 Fee without the Performance of ſome 
Office, Buſineſs, or Duty; 


* 


( 25 ) 


1 upon the whole for his Trouble, and Skill in 


 Exccuting his Office. 
In ſome Offices there are Fees allowed for 
Every particular Inſtance of the Buſineſs there 


in others, the Fees are limited to 
if the Recom- 


Every legal Fee muſt have two effential 
l 

It muſt have this realiuable Founda- 
vi. the actual Performance of ſome 


Whether the Fee 


1 ons; : 


But, e contra, there can be no 


becauſe it would 
athen have no reaſonable Foundation, as be- 
tween the Officer and Suitor; and without: 
Wome reaſonable Foundation, there can be no 


"legal Right to any thing, becauſe in that caſe 
a it would be deſtitute of every /egal Property. 


The Reader will here recollect what J 


5 has laid down in the Introductiòn as to Sa- 
. >laries, and Rewards annext to Offices, where- 
in Suitor are unconcerned. 
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perties, or Incidents inſeparable from every Fee 


in all, the Quantum includes both Manner, 
unlawful. If the Number be eſſential, it muſt 


properly belong to the ſtated Duty of an Oice; 4 
ſo as the Quantum thereof cannot poſſibly be 
aſcertained, the Recompence will fall under 


which the Reader will meet with hereafter. 


ties of /egal Fees, it is immaterial to the Suitor, 
whether the Profits are more or leſs ; or whe- 
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Ebb, or Flow of Buſineſs. The Queſtion, q 
ſo far as concerneth both Sitor and Officer, © 
18, What is the /egal ſtated Fee? 


—— ————— 


Nature variable in different Times, and as 


alter; and that if it were otherwiſe, the Con- 
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lowing Method, by enquiring briefly into the 


2. A legal Fee of Office muſt have a fixed, 
and determined. Quantum. Theſe are Pro- 


of Office, and in ſome inſtances, though not 


and Number. If the Manner be an eſſential 4 
part of the Quantum, it muſt not in itſelf be 


not in itſelf be unreaſonable. 


Where the Nature of the Buſineſs doth not 


the Conſideration of Caſes extraordinary; 
On the foregoing Definition and Proper- 


ther in particular Inſtances, the Fee is too 
much or too little; or whether there is an 


Having already taken notice, that the * 
Quantum and Inſtances of Fees are in their own = 


the Methods and Manner of Buſineſs vary and 
ſequences might be terrible and cruel : I here 


propoſe to conſider, and prove theſe things, 
which I ſhall endeavour to do in the fol- 


Law, 


=, 


t ey received from the King. 


Fees (omitting 


( 27 


Law, as to Fees, in very ancient Times, leſs 
ancient, and at preſent. . 
I. In very ancient Times, by the Common 


Law, which was affirmed by the Stat. of West- 


inter, r. No Sheriff, or other Miniſter of 
he King, whoſe Office did any way concern 


the Adminiſtration or Execution of Juſtice, 
Dr the common Good of the Subject, could 
take any Reward whatſoever, except what 
But a late in- 


Tiroun *, ſays, It cannot be intended to be 
g the Meaning of that Statute to reſtrain the 
4 Courts of Juſtice, in whoſe Integrity the 
ce Law always repoſes the higheſt Confi- 
e dence, from allowing reaſonable Fees for 
e the Labour and Attendance of their Of- 
e ficers ;” for that (as he obſerves) © there 
can be no fear of any Abuſes, while they 
are reſtrained to known and ſlated Fees, ſet- 
* tled by the Diſcretion of Courts, which 


4 © will not ſuffer them to be exceeded with- 


cout the higheſt Reſentment.” 


IL In leſs, but ſtill ancient Times, legal 
ſuch as were ſettled by Act 
of Parliament) were ſuch as aroſe either by 


+ Grant or Preſcription, or Uſage immemorial, 


© conſtant, and uninterrupted, of which there 


= was no Evidence on Record to the contrary. 


Some ſuch Fees there are, which conti- 
nue to this day; but theſe are not ſo nume- 

| FL. © BY "7. mus, 
* Haw, P. C. 1 Vol. 171. 
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rous, as thoſe which come under the next In. 
Head of the Law at preſent ; as to many of 
which, if they were to depend on ancient 
Grants, Preſcription, conſtant and uninter- 
rupted Uſage, and to be unlawful where they 
exceed ancient Tables or Records, the Con- 
ſequences (as muſt manifeſtly appear to every dic 
one) would be terrible and cruel. But of F 
this I obſerved before, there needs no fright- 
ful Apprehenſions, as I hope will evidently 
appear by conſidering, <7 

III. That over and beſides ſuch Fees as are 9 
ſettled by Acts of Parliament, or ſtill continue 
on the foot of ancient Law, there are two 
other kinds of Fees, which, as the Law now $ 
ſtands, are legal Fees. ® 

1. Such as have been eſtabliſhed by Rules q 
and Orders of Courts of Juſtice, after Ate 3 
into their Reaſonableneſs. And, 1 

2. Such as have, by conſtant U/age for a 
long Tract of Time, been paid by Suitors, 4 
nt allowed by proper Officers in Courts of 9 
Juſtice as Fees of Office, though by ancient $ 
Tables or Records, they might appear to be $ 
leſs, or otherwiſe in former Times. But a- *® 
bout this ſort of Fees there is ſome difference 
in fixing, what is the Length of Time ne- 4 
ceſſary to render them legal Fees : and againſt 
ſuch Uſage, there are two certain Exceptions. 

Before I meddle with the Difference about V 
the Length of Time, or the Exceptions; I ® 
muſt obſerve, that it is agreed on all hands, 

that 


„ext a 
y of F 


lent. 
ter- 


„„ 

hat Uſage f for a long Tract of Time is Law 
in Matters in themſelves indifferent, or which 
are the proper Subject of politive Laws. 

* There has not for many Years been pub- 
Whed in the Law, a Book of ſo great Autho- 
ity, as a Treatiſe, intitled, A D:/cour/e of the 


Wii Authority belonging to the Office of the 


Maſter of the Rolls. The learned Author, 
5 194. fays, © N othing is better known, than 
< chat the Courſe of Courts of Juſtice is the 
Law of thoſe Courts, and a part of the 


4 « Law of the Land. This is a Rule fo well 
J eſtabliſhed, that it holds even where ſuch 
# Courſe might be ſhewn to have been other- 


$ wiſe in ancient Times; nay where, if it 


was not for the Regard the Law has for 
Precedents or Uſage, ſuch Courſe of Pro- 
ceedings would be againſt the Rule of the 
Common Law, or againſt an Act of Par- 


* liament;” for which the learned Author 
quotes . Authorities. And again, p. 199. 
If Things eſtabliſhed by Practice and Uſage 


# ſhould be controverted, how precarious, 
and uncertain would be the A of the 
People!“ 


If it were not Preſumption to remark — 


4 Treatiſe of ſo great Authority, I would ob- 
ſerve, that what the learned Author hath be- 
fore, and in other places laid down as Law, 
With reſpect to Uſage, is by him applied to 
Qeſtion of Juriſdiction, which 1s the pro- 
er dubject of, and has ſince, 1 in that inſtance, 
z been 
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Law, agreeable to that Uſage which the Au- 
thor his unqueſtionably proved to be the Law © 1 
before. I mention this, becauſe tho Uſage 


which have no Foundation in Reaſon, it will | 


_ Uſage muſt be, for eſtabliſhing /egal Fees, 


others to forty, and by ſome to thirty Years. I 
And thoſe who think thirty Years ſufficient, 3 


——— WES 


the beſt, and in moſt Offices, the only Evi- 
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been confirmed by a poſitive and particular 


Wt 2 Ale 
75 > bes: 


and Cuſtom is Law in Matters which are the 
Subject of poſitive Laws; yet in Matters 


appear conſiſtent with every thing advanced ; 
in that judicious Performance, that Uſage and 
Cuſtom are void, and of no force in Law. 

But the Difference 1 in fixing how long gy 23 


material ; it bein g by ſome confined to ſixty, by 3 


have Arguments on their fide which are not 
inconſiderable. = 

IT could with the Law was more certain 4 
as to fixing the Length of Time about theſe 
Fees. But here I muſt remark, that altho 
it is not from Law and Uſage ſelf-evident ? 
what are lawful Fees, yet Law and Facts are 


dence that can be had of Fees being in them- 4 
ſelves lawful and reaſonable ; and Fees that 1 


thus appear to be lawful and reaſonable, ſhould Tien 
be ſubmitted to by every honeſt, and good 2 


_ Jordi 
f 0p allowing for the different Sentiments 7x 


about legal Fees, by Uſage under ſixty, or cien 


any other Term of Years; the Conſequence / 
I imagine will not be terrible, if Fees, that ſiſts 
= — are 4 Jas tc 


lar | „„ 
\u- re upon the whole reaſonable, will anſwer 
aw the difference of Terms. 
age * Suppoſing, for example, a Sett of Men of 
the Knowledge and Experience, to the number 
ters pf Twelve (as they make up the legal Num- 
will Per of a Jury) ſhould differ about a Fee by uſage 
ced Tor thirty Years, whether it is, or is not a /e- 
and Fo] Fee; four of them conceiving it /egal by 
v. g ſage of thirty Years, four and four conceiv- 
the Sg otherwiſe, by its being under forty or ſixty 
, is Wears. Notwithſtanding this Difference, they 
„by may however all agree in its being a reaſon- 
ears. able Fee; and in this they may likewiſe agree, 
ent, though the Fee were under thirty Years : 
not and ſuppoſing it were ſo to be found by a 
Jury, on a common Trial at Law, the Con- 
tain ſſequence would be the ſame, as if all the 
heſe twelve had thought it ga“; for if the Verdict 


Itho' ſtands, it is made /egal. * 
dent But having mentioned reaſonable Fees, it is 
s are neceſſary to go further into the Conſideration 

Evi- of fuch Fees as are thus ſtiled. They are of 
1em- two ſ ort . | 
that 1, For new Buſineſs introduced into an- 

ould cient Offices. 
good 2, For Matters very accidental and extra- 


ordinary. 5 5 
nents 1. For new Buſineſs introduced into an- 
7, or cient Offices. The Difference between rea- 
jence Y/onable, and ſuch Fees as are ſtiled legal, con- 
that ſiſts mainly and principally in the Difference 
are as to Time; viz. that the former are not fo 
1 | | ancient 


( 3 -N ) | F 
ancient as the latter. But if it is juſt and 
equitable where the ancient Methods of Buſi. 
neſs grow out of uſe, the Fees are obſolete, 
as undoubtedly it is. It is full as juſt and Jof 
equitable, that for new Methods of Buſineſ, La: 
or for additional Buſineſs, or Duty laid on ? 19a 
Officers, they ſhould have a reaſonable Re. 1 
compence, or Fes. den 
And though it is true, that reaſonable Feel toe 
do depend on the Sentiments of Men, con. Niff 
cerning what is, or is not reaſonable; yet i up 
is as true, that this Dependance does not reſt 
on the particular Opinion of private Men, but 
either on the Judgment of known and Fo 
rienced Officers ; or in effect, as in all other 
Caſes where the Law determines the Quan. 
tum meruit between one Man and another; pf 
vi. on the Inquiry and Oaths of Men of al 
Knowledge, and Experience; and their Ver- and 


o 


gare 


dict eſtabliſhed by Ulage, or proper ee f 
and Juriſdiction. Joey 
2. For Matters very ee and b * 


ordinary, which cannot be foreſeen, or ex- pre. 
prefily provided for; as where an 0 cer is In t 
deſired to perform the Duty of his Office in ö 
an extra-official manner, as in the Caſe f 
Sickneſs, or Confinement of Suitors, or where 
Perſons of Rank and Diſtinction, inſtead of 
attending, are attended by Officers. So like- I 
| wiſe, where Officers are required to attend 
other Courts, or at Aſſizes, Sc. extra the 


B of their Office, 3 
Officers 


(33 } 


and! 
Bun. 
lete; 
and 


Pe ; and legal Fees, which are legal Rights, 
are adapted to the Rated and known Buſineſs 


r. Sach. Trial. 
However, in very extraordinary and acci- 
dental Cafes, Officers have an equitable Right 


d on 9 1 


= 
7 7 
% 4 
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* 
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buff 4 F o a ſuitable Recompence, which is extremely 
con- Nitficult, if not unneceſſary and impoſſible to 
et it Feduce to certain and fix d Fees, in proportion 


t reſt 


i but! 3 bude and Charge they are at. 5 
xpe- In theſe Caſes there is ſeldom any diffe- 
other Fence with Suitors; but if any ſhould ariſe, 
en. t is to be ſettled either by Authority of Courts 


ther; 
n of 
Ver- 
rity, 4 


aſes; or Quantum meruit, between one Man 
End another. 


ſoever as to Fees, are of two forts, 1. When 


«tral ſuch Fees exceed, or are contrary to an ex- 


rex. preſs Act of Parliament. 2. When they are 
n themſelves, or in the Manner, againſt na- 


cer is 
5 
ſe 0 


hy Senſe and Reaſon. 
1. The firſt Exception againſt Uſage, and 


vhere ength of Time, with regard to Fees, is, when 


ad of they are contrary to an expreſs Act of Par- 
like-"Yiament. Though Uſage and Practice of 
ttend Courts, eſpecially if of long continuance, 
the not only in the Methods of Buſmeſs, and 

= atters of Form, but in ſome other reſpects, 
firs} F of 


_ Officers are ſuppoſed attending their proper 


Sof Offices, agreeable to a general Maxim in 
neſs, 6 aw, Ad ea * frequentius accidunt Jura 


o the Rank of Officers, and the Attendance, 


pf Juſtice, or as the Law determines in other 


The Exceptions avainſt Uſage, how hung 
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pear from the Reaſon and Authority cited in 
the above-named Diſcourſe, fol. 194,195, GS. 
Vet in Matters of Right and Property, (which 


exceed in Quantity, or in Manner, againſt 
an expreſs Act; becauſe if an Act of Parlia- 
pable of a double Conſtruction, the one a- 


conſtant Uſage, there the Rule holds good, 


Fees, is, when they are ſuch as are in them ſelves, 


whatever, can make good. 


ſupport of legal Fees, and in Reaſon; becauſe 


of more conſequence, may be good againſt A 
an Act of Parliament; as will ſufficiently ap- 


legal Fees of Office undoubtedly are) the Law © 
I apprehend is clear, that no Preſcription, 
Cuſtom, or Uſage can be good, if they either 
an expreſs Act of Parliament: I fay, againſt 


ment concerning Right and Property, is ca- 


greeing with, and the other differing from the 


2. The other Exception againſt Uſage, as to 
or in the Manner unjuſt or repugnant to the 
natural Senſe, and Reaſon of Mankind. Theſe, 
as being irrational, are abſolutely unlawful, 
and ſuch as no Uſage, or Length of Time 
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ſo, 
(as before obſerved) they are the beſt, and in Ulay 
moſt CIßces the only Evidence poſſible to JF. 
be had of their being both lawful and rea- 3 955 
ſonable. But they can never alter the Na- al 


5 


Preſcription, Cuſtom, Uſage, or Length 
of Time, are good Arguments in Law, in 


1 
* 
+8 
be. 
Jt 
—— 
BET 
1 
7 
* 4 


ture of Things, and are the worſt of all 


Arguments 


(35) 


TY Arguments in ſupport of Fees in themſelves, 


or in the Manner irrational. 


"YN contrary to natural Reaſon. 
3 To inſtance in a few that may have been, 
or may poſhbly hereafter be required, 


et 
For Buſineſs impoſed or forced on 


Rquire, _ 
= s Where the Nine when performed, 
21s by the Manner thereof of no fort of Ser- 
vice or Benefit to the Suztors. 
If Fees are to be conſidered as Munus OH- 
cii, or under the Notion of a Recompence, 
4 "SM abſurd: muſt be the Notion, when ap- 
plied to ſuch Matters as theſe, which are of 
ſuch a Nature, that (I apprehend) every diſ- 
intereſted Man in the Werld, of what. Edu- 
cation or Circumſtances ſoever, learned or 
unlearned, of common Senſe, and common 
Honeſty, muſt agree to be irrational ; and if 
„ fo, will (notwithſtanding a any Cuſtom or 
q in 4 Ulage,- - of what Length of Time ſoever) ap- 
10 bear to have no Foundation in Law, for that 
„„ they have none in Reaſon, if the Books I 
Na- : ſhall next quote are Law and Authority, 


Fa - My 


Buy irrational Fees, I mean ſuch, and ſuch 
only, as any Number of indifferent Men, 
uwhether of ſuperior or common Senſe, and 
2J Underſtanding, muſt univerſally agree to be 


1. For Buſineſs not performed in an 075 | 


"v e which they neither want, nor re- : 


| 
i 
£ 
. 
! 
[ 
1 
1 


n 
My Lord Coke (who is frequently ſtiled 
the great Oracle of the Law) in his Com- 
mentary on Litileton, Sect. 209. fol. 140. a. 
lays it down as a Maxim of the common Law, 
That all Cuſtoms and Preſcriptions that be a- 
gainſt Reaſon are void. zd Salk. 112. Tit. Pain 
Cuſtom, Sect. 5. Every Cuſtom ought to have Cut 
a reaſonable Commencement, for no Uſage can # 
make that good, which was not fo ab initio, 
Sect. 7. AM Cuſtom i 7s not unreaſonable for being - 
injurious to private Perſons or Intereſts, fo as it 
tends to the publick and general Advantage, 1 
Sect. 8. Where a Cuſtom is injurious to-the 12 
Publick, and only for the Benefit of ſome In- Pre 
 arvidual, tis unreaſonable ; for the Original 7 Pe 6 
Hach Cuſtom was by Tort or Uſurpation. 
The Caſe of Janiſtry, Davis's Rep. fol. 32. 1 
The Commencement of Cuſtom muſt be on a ne! 
reaſonable Ground and Cauſe ; for if it was Rea 
unreaſonable i in the Original, 10 Uſage or G. 3 / 
tinuance can make it good. Quod ab initio | 2 
non valuit, tractu temporis non convaleſcet. 2 
408 A Cuſtom niay be' gapd which is contrary to a ſona 
"al | particular Rule of the Common Lau: but 2 nue- 
| la = Cuſtom contrary to the publick Good, which is in 1 
109 the Scope and general Bud o of all Laws, or in- bin 
jurious to a Multitude, and beneficial to à par- is 1 
ticular Perſon, is repugnant . the Law of 2 Rec 
Neaſon, which is above all poſitive Laws, is 4 ran 
void, ab initio, and no Preſcription of Time | ( 
can make 71 good. La- 
ma 
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led þ f In that ancient Tea, intitled, DoBtor 
7 and Student, of high Repute at this day, the 
4. ahor, Chap. 2. fol. 4. ſpeaking of the Law 
W, pf Reaſon, ſays, It is never changeable by ne 


i ww this Law, Preſeri ption, Statute, nor 
A | 


can op” againſt it, they be not Preſcription, Statutes, 


tio, 1 me Cuſtoms, but Ti * void, and againſt 


ing | Cuſtice. 
s it 


age, | a Caſe of a Preſcription, being void, as being 


5-0 f Ted Reaſon, concludes thus; And fo ſuch 


Preſcription, or any other Preſeri prion, if it 


Fore fudges. Quia malus uſus abolendus eſt. 
on which laſt Words, the Lord Coke com- 
ments thus, Every Uſe is evil, that is againſt 


Ind 4 in his ſame Commentary, on Sed. 80. 


5 in Law. But what he immediately after ſub- 
J joins, is by no means to be omitted. This 
is not to be underſtood of every unlearned Man's 


ranted by Authority of Law. 


make ſome Obſervations in the Application, 


Divinity of Place, ne Time, and therefore a- 


uſtom may not prevail, and if any be brought 
Judge Littleton having, in \ Sec, 212. put 


"Ye againſt Reaſon, ou ft to be al, — 
be againſt Reaſon, ought no e allowed be- 


1 ol. 62. a. he ſays, It is an Incident inſepa- 
 Rrable every Cuſtom Wa have; viz. that it be con- 
RE ſonant to Reaſon, how long ſoever it bath conti- 


3 nued ; if it be againſt Reaſon, it is of no force 


2 Reaſon, but of artificial and legal Reajon, Wars 


On this laſt Comment of that profound 
S | Lawyer, 1 preſume, with great deference, to 


to 


—— —— FFF ⅛ —imly Ps, 


N 
| 


to the Subject ben me: That this Remark # 5 
is certainly right in all Caſes, which depend |W** 1 
on the Law and gal Arguments; but when uc 
applied to Matters which depend partly on 

the Law, but principally on Matters of Fact, 4 
the moſt learned Man, the Man bet acguain- 9 
ted with artificial and legal Reaſon, warranted 
by Authority of Law, cannot be ſuppoſed to 
_ reaſon juſtly without ſome Knowledge, and] 
Information as well of the Fact, as of Law 
and Uſage in theſe Caſes. 


In Trials at Law, there are two __ 4 
Maxims : 


== 


priv 
if 


<4 ; 
2 0” 
2 
* 
VS 8 
++: $2, 


Ad Pucftion onem Legit non ® heck Juratores. 5 


Ad DPucſtionem Facti non dent Judi ces. 14 | 


It would M no Pai on to my Lord | * 
Cole, if he were living; and it is no Dimi- 3 
nution to the Learning of the ableſt Council 

in all the Laws of Preſcription, Cuſtom, or | l 
Ufage, to ſuppoſe him unacquainted with | 
the particular Fees of Office; as it is no proof 
of a Man's being learned, that he knows the 
Fees of a particular, or a Number of Offices, 
better than all the World beſides. 5 

But of Matters in themſelves abſolutely 


unlawful and irrational, every honeſt and 
diſintereſted Man, indued with Reaſon, tho 
unlearned, is an equal Judge with the Learned. 
If the Inſtances before- mentioned of Fees 
ſuppoſed irrational, are not ſuch Fees, as every 
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nd | ich Man muſt agree to be fo; they are not 
hen Iſuch unlawful Fees as come within the latter 
= Exception againſt Uſage or Length of Time, 
| For which are cognizable by any Perſons in their 


. 1% — and Authority. 
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4 Pirate Capacities, tho they may be ſo by 
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forbear ſuing each other, if they pleaſe. 


CONCLUSION. 


HE Subſtance. of hs foregoing Difſ- 
1 courſe may, I apprehend, be reduced 
to T9 Heads: = 
„That Suitors have at all times an ante- 5 


— T hat the 8 of all Acts of L 
Office depends on the Right or Pleaſure of the 
Suitor, in requeſting or 8 that Per- 


formance. 
zaly, That Suitors have at all times a natu- 


ral Right to prevent the Performance of ſuch 
Acts of Office, whereon Fees ariſe, 
not requeſting, or by rendring (if they lawfully | 


either by 


can) the Performance of ſuch Acts unneceſſary ; 
or in other words, S$z:tors who are under no 


Impediment, may forgive and releaſe; or 


(whether under any Impediment or not) may 


4, 


(41) 

' 4thly, That Officers, upon performing the 
78 Duty of their Offices, have at all times a na- 
"= tural Right to a ſuitable Recompence or Re- 
ward for ſuch Duty from the Suitors. 
= cthly, The Quantum, and Manner of the 

e or Reward of Officers, being by 


2 enable; Officers have therefore a legal Right 
J. Ito fuch Fees as are legal, and an equitable 
15 Right to ſuch Fees as are reaſonable, tho not 
ſtrictly egal. 
Jiſ. 6h, The Quantum, 284 e of Fees 
ced Þ Yof Office, may be different in different Times, 
nte- Buſineſs vary and alter. 
ers, BY 7thly, That Suitors and Officers as ſuch, 


"i have (in common with every other Subject) an 
; Inheritance in their mutual Rights, and in the 


Laws of the Land. 
7 8h, That the known, and allowed Ulige 


er- of thoſe Courts, and a part of the Law of the 
Land. 

4 - | - gthly, That Fees by Uſage and Length of 
uch | ine, are legal Fees; if not contrary to an 
| by | Act of Parliament, or againſt natural Senſe 
ully |! and Reaſon. 

HJ. f lothly, That whatever is in itſelf, or in the 
no Manner abſolutely unlawful, notwithſtanding 


$2. Uſage, of how long continuance ſoevet, 
ny is of no force in Law. 
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Law limited to Fees, which are legal or rea- 


Band Circumſtances, and as the Methods of | 


} Ry Practice of Courts of Fuſtice, is the Law 
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( 4 2 ) On 4 Dr 6 
I will put an end to the Reader's trouble, Wn 
with ſome Remarks on the foregoing Dit. 12 
__ | Pif 
A due Knowledge of the fundamental ; * 
Rights of Suitors and Officers, and a teddy 
adhering to the Laws, where they are plain 2 
and certain as to their reſpective Rights, is off 3 
the utmoſt Importance. Theſe are the beſt ug 
and ſureſt Preſervatives againſt any Injuries, 4 and 
or Hardſhips of either fide. The Advice of|MR'2 
Queen Elizabeth to the Univerſity of Oxford, >": 
is not, I apprehend, foreign or impertinent in ne 
the preſent Caſe; which was, Not to 8 | Ihe 
es before the Laws, but follow them; not to Sen 
e diſpute whether better might be preſcribed, 
e but keep thoſe preſcribed already.” er. 
Indeed where the Law, eſpecially as to tel * 
Quantum of particular Fees, i is dubious; equit- 0 
able and reaſonable Allowances ought to be 
made by Suitors, not only for Errors and 0 
Mifapprehenſions, and for Uſage in any time in 
paſt, tho' not ſtrictly gal, if not abſolutely 
unlawful ; but likewiſe for the Alteration of pr 
Times, and in the Methods of Buſineſs: or re 
elſe ſummun Jus may be ſumma Injuria. 1 Su 
the i Principles of Law and Right, which 12 
are founded in Reaſon, are always fairly and 
honeſtly kept in view, Equity, and Benevo- 
lence, with a ſuitable Experience and ag. 
plication, will remove numberleſs Difficul- 
ties in forming right Notions concerning 
what is reaſonable, and in directing what _— 
or 


| WC 
| fo] 
tO 


da 


l 000 
r may not be complied with in Matters leſs 
Fundamental, or dubious. 
2dly, From what has been ſuggeſted, the 
Difference manifeſtly appears between inter- 
wal ; Preting and explaining difficult Caſes by ſuch 
ddy s are plain; and perplexing plain Caſes by 
lain uch as are doubtful and difficult. 

s of 34%, That Officers in Courts of Juſtice 
beſt 7 ought to be treated with Reſpect and Eſteem ; 
nd that a juſt Regard ſhould be had to their 
Rights and Fees, Such a Behaviour and Re- 
Ngard is of the utmoſt Conſequence and Be- 
Vnefit to Svicors; and whoever world diminiſh 
the legal, or equitable Fees of Ojfcers, or in 
general treat them otherwiſe than j in Terms 
4 of Eſteem, (whatever he may know or think 
of particular Perſons) is, to ſay no more, 
quite unacquainted with this Subject, and is 
Ino good Advocate for Suitors. 
3 4thly, On the foregoing Principles it will 
and follow, that no Offcer ſhould order his Buſineſs 
ime in fuch a manner, as by any Act of his own, 
tely or by any Act which it is in his power to 
1 f prevent, to put the Suitors to the neceſſity of 
or leſorting to other Offices, or to make their 
If Suits, in his own, or other Offices, more ex- 
nich! penſſve than is neceſſary. Either of theſe 
7 Caſes, if the foregoing Principles are true, 
1 would be exerciſing a Right which belongs 
ſolely to the Suitors. I do not mean hereby 
to inſinuate, that Oficers may not commen- 
dably wiſh well - their own and other 
7 G 2 Ofices 3 . 


ble, 
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Offices; he would not deſerve the Name of 
an Officer, that did not: But he would not 
be a good Lawyer, Phyſician, or Truſtee, | 
that did not conſult the true Welfare of his 
Client, Patient, or Ceſtuy gue Truſt, more 
than his own particular Profit. Nor do IÞ 
mean hereby to ſet Limits to the Diſcretion lf 
of Officers, or to preſcribe what is, or is not | 
_ neceſſary in Matters depending on their Judg- | 
ment and Diſcretion : All I mean is, that | 
where there are two Mechods of performing 
the fame Buſineſs, either of which the Of- 
cer admits to be regular; but one of theſe 
Methods is more for the Benefit of the Suztors, 
and the other more for the Benefit of the | 
Offcer himſelf, or of other Officers; the 
Suitor's Benefit is to be preterr'd, unleis they 
freely conſent to the contrary. 


_ 5thly, Suttors ſhould ſubmit to ſuch Fees 
as are ſettled, and allowed by the Law, and 
Courts of Juſtice, as legal and reaſonable ; ſee- 
ing they have all the Evidence the Nature 
of things will admit, of their being lawful 
and reaſonable. = _ 

It would be well if Suitors (or thoſe con- 
cerned for them) knew, and would con- 
ſider the Difference of antient and modern . 
Times; and that Fees of Ofice ſhould not | 5. 
only have a reſpect to the preſent and future 12. 
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Subſiſlance of Officers, and their Dependants, J 32. 
adequate to their Truſt and Labour, Rank |} 33: 
8 and 4. 


: ( 45 ) Do 

Wand Station; but a juſt Regard ſhould be lik 

E wiſe had to the Time of Youth, and the 
Expence of Education at the Univerſities, and 
is Inas of Courts, and to the requiſite Studies 
re and Clerkſhips of ſuch as are duly qualified 
> I to be Officers in Courts of Juſtice, 
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Jorn P. 5. 1-11. for will immediately perceive, r. ſhould ſuppoſe. 


I. 14. after a add great. 

not 7. J. Mb ſelf. , 
ture | 12- 1-18. . Maxims or Principles. 

I ag. 1. 15, and 22. dele the Comma after Office. 

nts, 32. 1.24. for at, r. viz. 
ank | 33. 1. 18. dele the; for on, r. on a. 

nd 147 %ͤĩ — 8 
and 3). 1. 5. for Divinity, r. Diverſity. 

23. after Reaſon, add for. 
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